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GUIDING PRINCIPLESON INTERNAL DISPLACEMENT?

ANNOTATIONS
by Walter Kalin

Introduction to the Guiding Principles: Scope and Purpose

Notation: Thetextsare presented first followed by the Annotations drawn
from the Compilation and Analysis of Legal Norms (Parts| and I1).

1. These Guiding Principles address the specific needs of internally
displaced persons worldwide. They identify rights and guarantees
relevant to the protection of persons from forced displacement and
to their protection and assistance during displacement as well as
during return or resettlement and reintegration.

2. For the purposes of these Principles, internally displaced persons
are personsor groups of personswho have been forced or obliged to
flee or to leave their homes or places of habitual residence, in
particular as a result of or in order to avoid the effects of armed
conflict, situations of generalized violence, violations of human
rights or natural or human-made disasters, and who have not crossed
an internationally recognized state border.

3. These Principles reflect and are consistent with international
human rights law and international humanitarian law. They provide
guidance to:

(1) the Representative of the Secretary-General on internally
displaced persons in carrying out his mandate;

(2) stateswhen faced with the phenomenon of internal displace-
ment;

(3) al other authorities, groups and persons in their relations
with internally displaced persons; and

(4) intergovernmental and nongovernmental organizations
(NGOs) when addressing internal displacement.

4. These Guiding Principles should be disseminated and applied as
widely as possible.
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Compilation?and Analysisof Legal Norms: par agr aphs6-46; 410-415

Paragraph 1 (of the introduction above): The Guiding Principles
approach displacement from the perspective of the needs of internally
displaced persons. These needs have been described in field reports
prepared by the Representative of the Secretary-General, Mr. FrancisM.
Deng, and in other relevant studies and discussions with experts. The
Principlesidentify the rights and guarantees which, when fully observed
and respected, can prevent arbitrary displacement and address the needs
of internally displaced persons in terms of protection, assistance and
solutions. Inkeeping with itsfocus on needs, the Principlesare structured
around the phases of internal displacement: They address protection
against di splacement; protection during displacement; theframework for
humanitarian assistance; and protection during return, resettlement and
reintegration.

Paragraph 2: Paragraph 2 is a descriptive identification of the
category of persons whose needs are the concern of the Guiding
Principles. It highlights two elements. (1) the coercive or otherwise
involuntary character of movement; and (2) the fact that such movement
takes place within national borders. This paragraph provides some
examplesof how internal displacement may be brought about—situations
of generalized violence, violations of human rights or natural or human-
made disasters. Victims of disasters are included, as they, too, might in
some cases become victims of discrimination and other human rights
violationsasaconsequenceof their displacement (e.g., becausethey have
to move to an area where they constitute an ethnic minority). The words
“in particular” indicate that the listed examples are not exhaustive. It is
clear that the Guiding Principles do not apply to persons who move
voluntarily from one place to another solely in order to improve their
economic circumstances.

It isimportant to stress that paragraph 2 is not alegal definition of
internally displaced persons. Becoming displaced within one’'s own
country of origin or country of habitual residence does not confer special
legal status in the same sense as, say, becoming arefugee does. Thisis
because the rights and guarantees to which internally displaced persons
are entitled stem from the fact that they are human beings and citizensor
habitual residents of a particular state. Those rights and guarantees
emanate from the peculiar vulnerability and special needsthat flow from
the fact of being displaced. By locating the description of “internally
displaced persons’ in their introductory section rather thanin their main
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body, the Guiding Principles seek to highlight the descriptive and non-
legal nature of the term “internally displaced persons.” Internally dis-
placed persons need not and cannot be granted a special legal status
comparable to refugee status. Rather, as human beings who are in a
situation of vulnerability they are entitled to the enjoyment of all relevant
guarantees of human rights and humanitarian law, including those that
are of special importance to them. This does not rule out the possibility
of administrative measures such as registration on the domestic level to
identify those who are displaced and need special assistance. However,
lack of such registration would not deprive internally displaced persons
of their entitlements under human rights and humanitarian law.

The words “as aresult of or in order to avoid the effects of ” recog-
nize that people may become internally displaced either after suffering
the effects of coercive factors or in anticipation of such effects.

Paragraph 3: These Guiding Principlesare not adraft declaration on
therightsof internally displaced persons, nor do they constitute, assuch,
a binding instrument. However, they reflect and are consistent with
international human rights law and international humanitarian law. The
legal basis of each of the principlesisdiscussed in the Compilation and
briefly summarized in these Annotations. The Guiding Principlesrestate
in more detail those legal provisionsthat respond to the specific needs of
internally displaced personsand spell them out in order to facilitate their
applicationin situationsof internal displacement. They aso clarify those
areas where the Compilation came to the conclusion that present
international law contains certain gray areas and even gaps.

The protection of internally displaced personsis complicated by the
fact that internal displacement can occur inthreedifferent situations: (1)
situations of tensions and disturbances that fall short of internal armed
conflict or disaster—here, human rights law applies; (2) situations of
noninternational armed conflict governed by some of the most important
principles of humanitarian law and by many human rights guarantees;
and (3) situations of interstate armed conflict where the detailed pro-
visions of international humanitarian law become operative, and at the
same time, many important human rights guarantees remain applicable.
The Guiding Principlescover all three situations and attempt to facilitate
the invocation and application of relevant legal norms, as it is often
difficult in practice to determine which norms apply to each of these
situations. The Principles identify those guarantees that have to be
observed in al situations. At the same time, they differentiate among
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these situationswhere necessary. (See, e.g., Principle 7 onthemodalities
of displacement, which carefully distinguishes between the emergency
stages of armed conflicts and disasters where, redlistically, only very
minimal guarantees can be observed by authorities, and other situations
where procedural safeguards are possible. Another exampleisPrinciple
10, setting out in paragraph 1 theright to lifein general, and specifying
in paragraph 2 the guarantees that are relevant in situations of armed
conflict only.)

Despite the fact that internally displaced persons are often forced to
leave their homes and, thus, find themselves in refugee-like situations,
refugee law is not directly applicable to the situation of displaced
persons, as international law defines refugees as persons who have fled
acrossinternational borders. However, refugee law, by analogy, can be
useful to a certain extent in proposing rules and establishing guidelines
to protect the needs of the internally displaced. UNHCR documents such
asthe 1991 Guidelines on the Protection of Refugee Women or the 1994
Guidelines on Protection and Care of Refugee Children have inspired
someof the Guiding Principles. Nevertheless, one must take into account
that, by definition, refugees are not citizens of the host country, whereas
internally displaced personsremain in their own country. Asmany of the
normsand guidelinesrelating to the status of refugees guaranteerefugees
equal treatment only with aliens in the country of refuge, an analogous
application of these provisionswould deprive many internally displaced
persons of therightsthey have as citizens of their own country and, thus,
would be detrimental to the interests of such persons.

The second sentence of paragraph 3 stresses the main purpose of
these Principles, namely to provide guidance to al those dealing with
situations of internal displacement. Thisguidanceismainly provided by
synthesizing the many applicable norms into clear principles and by
highlighting those more concrete aspects of human rights and humanitar-
ian law guarantees that are of special significance for the internally
displaced. They will guide not only the Representative of the Secretary-
General incarrying out hismandate but al so statesand intergovernmental
and non-governmental organizations when dealing with internally dis-
placed persons. As displacement today most often occursin situations of
internal armed conflict, it is especially important that other authorities,
groups and persons also be guided by these Principles. Such authorities,
groups and persons should respect basi ¢ standards of humane conduct as
reflected in the Guiding Principles, especially when engaged in armed
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conflict. In such situations, armed groups are bound by international
humanitarian law, and private persons, although not generally bound by
human rightslaw, may be responsible for war crimes and crimes against
humanity.
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Principle 1

1. Internally displaced persons shall enjoy, in full equality, the same
rightsand freedomsunder international and domestic law enjoyed by
other persons in their country. They shall not be discriminated
against in the enjoyment of any rights and freedoms on the ground
that they are internally displaced.

2. These Principles are without prejudice to individual criminal
responsibility under international law, in particular relating to
genocide, crimes against humanity and war crimes.

Compilation and Analysis of Legal Norms: par agraphs 47—65

Paragraph 1: This paragraph embodiesthe principle of equality and
nondiscrimination and makes explicit what is only implicit in existing
international law: internally displaced persons are entitled to enjoy the
same rights and freedoms enjoyed by other personsin their country. Any
discrimination against internally displaced persons because of their
displacement is prohibited.

Theprinciplesof equality and nondiscrimination arefirmly rooted in
international law. Article 7 UDHR recognizes that “all are equal before
thelaw and are entitled without any discrimination to equal protection of
thelaw.” Similarly, Article 26 CCPR, Article24 ACHR and Article 3(2)
AfCHPR set forththe principleof equality and prohibit discriminationon
account of race, color, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status. Humanitarianlaw
addresses the issue of equal treatment in several provisions. Thus,
common Article 3 states that persons not taking part in the hostilities
shall be treated humanely, without any adverse distinction founded on
race, color, religion or faith, sex, birth, wealth or any other similar
criteria. Similar provisions are found in Articles 2(1) and 4(1) Protocol
Il as well as in Article 27(3) Geneva Convention IV and Article 75
Protocol I.
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Anexplicit prohibition of discrimination against internally displaced
persons because of their being displaced does not exist in human rights
law. However, Article 7 UDHR, Article 2 CESCR, Atrticles 2 and 26
CCPR and other human rightstreatiesstressthat it isnot only discrimina-
tion based on race, color, sex, language, religion, national origin and
similar reasonsthat is prohibited, but al so discrimination based on “ other
status.” Thislast term, which wasintended to beinterpreted broadly (and
today applies, e.g., to disability), arguably coversthe status of thosewho
areinternally displaced.

Sometimes treating internally displaced persons differently in order
to respond to their specific needsis unavoidable or even justified. Inthis
respect, it should be noted that “[e]qual treatment does not mean . . .
identical treatment, such that individual features distinguishing humans
fromoneanother, such astalents, characteristics, etc., may naturally play
aroleinthe specific enforcement decision. ... Theregquirement of equal
treatment is violated when a court or administrative decision isbased on
manifestly arbitrary considerations, i.e., those devoid of any objective
justification. A decision is arbitrary especially—»but not exclusively—
when persons are discriminated against solely on account of one or
several of the criteria listed” in provisions prohibiting discrimination
(Nowak, CCPR Commentary, Pp. 466-67). Accordingly, the prohibition
of discriminationisviolatedif internally displaced persons are disadvan-
taged on the sole ground that they are displaced, but it does not outlaw
distinctionsthat are unbiased and, in particular, does not preclude special
measuresaddressing, for exampl e, thepeculiar needsof displaced women
and children (see, infra, Principle 4).

Paragraph 2: Paragraph 2 cautionsthat the Guiding Principlesdo not
affect the operation of rulesof international criminal responsibility. The
purport of this paragraph isthat persons suspected of having committed
serious offences such as genocide, crimes against humanity and war
crimes cannot avoid prosecution and punishment under international law
simply on account of their being internally displaced, or by otherwise
invoking the Guiding Principles. It should be emphasized, however, that
persons suspected of genocide, crimes against humanity and war crimes
aredtill entitled to their basic humanrights, although some of theserights
may belimited. Thus, detention of internally displaced personswho have
committed crimes against international law, for example, cannot be
deemed arbitrary according to Principle 12(1).
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Thisprincipleshould be seen agai nst the backdrop of acontemporary
environment in which serious international crimes are increasingly
common in situations of armed conflict, and in which the work of
international criminal tribunals is gaining in prominence. Against this
background, this paragraph sounds a note of caution to those who may
wish to misuse the Guiding Principles as a pretext to evade prosecution.

Thissubparagraph doesnot have an exact counterpartin existinglaw.
Theclosest parallel, albeit onethat should beclearly distinguished, isthe
concept of exclusion under refugee law. Under this concept, aperson is
precluded from enjoying the benefits of refugee protection if there are
serious reasons for considering that he or she has committed any one of
certain specified offences (Article 1 F CSR51). Animportant distinction
should be noted between the concept of exclusion in the refugee regime
and the sense of Principle 1(2). A person is recognised as a refugee
because he or she meets certain legal criteria, and such recognition
confersalegal statusfromwhich entitlement to refugee protection flows.
The effect of exclusion isto disgualify the excluded person from being
recognised as a refugee, even though he or she meets the legal criteria.
By contrast, status as an internally displaced person depends on the
existence of objective facts, and not on a process of legal recognition.
Someone who is displaced remains an internally displaced person even
if he or she has committed genocide, crimes against humanity and war
crimes. However, although that person will continue, in principle, to be
entitled to therightsand guarantees articulated in the Guiding Principles,
hisor her rights might be limited to alarger extent than is possiblein the
case of other displaced persons. Furthermore, and that is the point of
Principle 1(2), such persons cannot use their situation as internally
displaced personsto avoid the penal consequences of their criminal acts.

Principle2

1. These Principles shall be observed by all authorities, groups and
persons irrespective of their legal status and applied without any
adverse distinction. The observance of these Principles shall not
affect thelegal status of any authorities, groups or personsinvolved.

2. These Principles shall not beinterpreted as restricting, modifying
or impairing the provisions of any international human rights or
international humanitarian law instrument or rights granted to
persons under domestic law. In particular, these Principles are with-
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out prejudiceto theright to seek and enjoy asylumin other countries.

Paragraph 1: This Principle advocates the widest possible scope of
observance for the Guiding Principles and emphasizestheir impartia and
neutral nature. By stressing that their observance does not affect the legal
status of anyone, paragraph 1 seeksto preempt their usefor political ends.

By calling for observance by al authorities, groups and persons
irrespective of their legal status, paragraph 1 might go beyond human
rights provisions, which usually impose direct obligations only on states
and state actors. However, certain human rights norms place such
obligations upon non-state actors as well. Thus, for example, Article 4
Genocide Convention explicitly stipul atesthat personscommitting geno-
cide shall be punished irrespective of “whether they are constitutionally
responsiblerulers, public officialsor privateindividuals.” Humanitarian
law applicable in situations of noninternational conflicts (common
Article 3 Geneva Conventionsand Protocol 11) bindsnot only state actors
but all partiesto the conflict. Individuals are indirectly bound by human
rights and humanitarian law insofar as they can be prosecuted for
violations of these obligationsif they amount to war crimes, genocide or
crimes against humanity.

The second sentence of paragraph 1 seeks to preempt the use of the
Guiding Principles for political ends by stressing that their observance
does not affect the legal status of anyone. It reflectsthe clausesfound in
common Article 3(4) Geneva Conventions and Article 4 Protocol | that
were essential for the adoption of these provisions, as*it was necessary
to indicate in the clearest possible way that the article is exclusively of
a humanitarian nature, and cannot confer any specia protection or
immunity on a Party, or increase its authority or power in any way”
(ICRC Commentary to Article 4 Protocal I, p. 72).

Paragraph 2: Thefirst sentence of paragraph 2 underscoresthat the
Guiding Principles constitute a minimum standard and that more
favorable provisions of human rights law, humanitarian law or domestic
law shall not be restricted, modified or impaired by their application.
Thus, the Guiding Principles can never provide any valid arguments for
limiting rights and guarantees going beyond them. The wording of
paragraph 2 follows closely the savings clause of Article 53 ECHR.
Similar clauses are set forth in Article 5(2) CCPR and Article 29(b)
ACHR. A different type of safeguard clauseisfoundinArticle 7 Geneva
Convention IV, which statesthat “[n] o special agreement shall adversely
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affect the situation of protected persons, as defined by the present
Convention, nor restrict the rights which it confers upon them.”

The second sentence affirms that the Guiding Principles should not
be invoked to restrict or curtail the right to seek and enjoy asylum in
other countries (Article 14(1) UDHR). Although the Guiding Principles
articulate a wide range of rights and guarantees, internally displaced
persons nevertheless retain the option to leave their countries to seek
international protection as refugees. This paragraph counters any argu-
ment that assuring protection for internally displaced persons can
somehow justify restricting their access to asylum in other countries.

Principle3

1. National authorities have the primary duty and responsibility to
provide protection and humanitarian assistance to internally dis-
placed persons within their jurisdiction.

2. Internally displaced persons have the right to request and to
receive protection and humanitarian assistance from these authori-
ties. They shall not be persecuted or punished for making such a
request.

Compilation: paragraphs 361-362

Paragraph 1: The wording of this paragraph is based on Principle
2(2) of the San Remo Principles. It reflects the generally recognized
principle of sovereignty which as contained, inter alia, in Article 2(7)
UN Charter, prohibitsintervention in matters that are essentially within
the domestic jurisdiction of any state. Providing protection and humani-
tarian assistance to nationals, including internally displaced persons, is
a primary duty and responsibility of the state. Thus, the UN General
Assembly, on several occasions, reaffirmed “the sovereignty of affected
Statesand their primary roleintheinitiation, organization, co-ordination
and implementation of humanitarian assistance within their respective
territories” (GA Resolution 45/100 of 14 December 1990; see, e.g., also
GA Resolution 46/182 of 19 December 1991). In situations where
national authorities, that is, the official authorities of the state, are too
weak to fulfill this duty or are no longer operative due to the particular
situation in the country, Principle 5, which addresses the duties of all
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authorities, including de facto organs and international actors, becomes
especially important.

Paragraph 2: Theright of internally displaced personsto request and
receive protection and humanitarian assistance from national authorities
isthe corollary of the state’ sduty to provide protection and assistance to
internally displaced persons. Paragraph 2 prohibits persecution or punish-
ment of internally displaced persons who request protection and human-
itarian assistance, and specifies further the responsibility of sovereign
states to protect and assist their displaced persons.

Principle4

1. These Principles shall be applied without discrimination of any
kind, such as on the basis race, colour, sex, language, religion or
belief, political or other opinion, national, ethnic or social origin,
legal or socia status, age, disability, property, birth or any other
similar criteria.

2. Certain internally displaced persons, such as children, especially
unaccompanied minors, expectant mothers, mothers with young
children, female heads of household, persons with disabilities and
elderly persons, shall beentitled to protection and assi stancerequired
by their condition and to treatment that takes into account their
specia needs.

Compilation and Analysis of Legal Norms: paragraphs 48-65

Paragraph 1: Whereas Principle 1 refers to discrimination against
internally displaced persons as compared with the rest of the population,
Principle4 prohibitsdiscrimination among thedisplaced themselveson the
basis of race, sex, language, religion and the other criteria enumerated
above.

The wording of the nondiscrimination clause of paragraph 1 closely
follows formulations of human rights and humanitarian law provisions
that prohibit discrimination. Thus, Article 2(2) CCPR statesthat “[€]ach
State Party to the present Covenant undertakes to respect and to ensure
to all individuals within its territory and subject to its jurisdiction the
rights recognized in the present Covenant, without distinction of any
kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status.” Similar
clauses can be found in Article 2 UDHR, Article 2(2) CESCR, Article
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2(1) CRC, Article 14 ECHR, Article 1(1) ACHR and Article2 AfCHPR.
Moreover, Article27(3) GenevaConvention |V setsforth that “[w]ithout
prejudice to the provisions relating to their state of health, age and sex,
all protected persons shall be treated with the same consideration by the
Party to the conflict in whose power they are, without any adverse
distinction based, in particular, on race, religion or political opinion.”
Likewise, common Article 3(1) and Article 75(1) Protocol |, as well as
Articles 2(1) and 4(1) Protocol I1, prohibit discrimination.

Like al these nondiscrimination clauses, but unlike the general
prohibition of discriminationin Principle 1, paragraph 1 doesnot guaran-
tee an independent right to freedom from discrimination, but rather an
accessory right. Thus, its scope is restricted to protecting internally
displaced persons against discrimination only with respect to the pro-
visions set forth in the Guiding Principles. As indicated by the term
“similar criteria,” paragraph 1 gives a nonexhaustive list of prohibited
criteria for distinction. As mentioned above (Principle 1, para. 1),
distinctions not based on reasonable and objective criteria always
constitute discrimination.

Paragraph 2: Paragraph 2 addresses the situation of particularly
vulnerablegroupsof internally displaced persons, for example, unaccom-
panied children, expectant mothers, persons with disabilities or elderly
persons, and emphasizes that they are entitled to the protection and
assistance required by their condition and to treatment that takes into
account their special needs. Whereas paragraph 2 sets out the general
rule, several other principles address specific aspects of the specia
attention that should be paid to vulnerable groups (see, e.g., Principles
13, 19 and 23). According special treatment to some groups of internally
displaced persons does not violate the principle of equality, as equality
does not mean that the same treatment must be accorded to everyone.
Rather, the principle of equality requires that objectively unequal situ-
ations not be treated equally. Thus, as some groups of internally dis-
placed persons have special needs that require special attention, a
different treatment must be accorded. Thisisrecognized in international
law. Several provisions of humanitarian law expressly set forth that
special measuresfor the protection of children and women shall betaken
by the parties to a conflict. Similarly, human rights law deals with the
special needs of vulnerable categories of personsin specific instruments
such as the CRC and the CEDAW.
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PROTECTION FROM DISPLACEMENT

Principle5

All authorities and international actors shall respect and ensure
respect for their obligationsunder international law, including human
rights and humanitarian law, in al circumstances, so as to prevent
and avoid conditions that might lead to displacement of persons.

Compilation and Analysis of Legal Norms: Part 11,°1.1

Principle 5 emphasizes the importance of compliance with interna-
tional law for the prevention of internal displacement. If the relevant
normsof international law, including human rightsand humanitarian law
provisions, are respected both by domestic and international actors,
whether or not these actors are of a governmental nature (see, supra,
Principle 2), there is less chance that situations conducive to internal
displacement might develop. Thus, many situations of displacement
could be avoided or minimized if international law were adequately
adhered to.

Principle 6

1. Every human being shall have the right to be protected against
being arbitrarily displaced from his or her home or place of habitual
residence.

2. The prohibition of arbitrary displacement includes displacement:
() when it is based on policies of apartheid, “ethnic cleansing”
or similar practices aimed at or resulting in ateration of the
ethnic, religiousor racial composition of theaffected population;
(b) in situations of armed conflict, unless the security of the
civiliansinvolved or imperative military reasons so demand;
(c) in cases of large-scale development projects that are not
justified by compelling and overriding public interests;

(d) in cases of disasters, unless the safety and health of those
affected requires their evacuation; and
(e) when it is used as a collective punishment.

13
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3. Displacement shall last no longer than required by the circum-
stances.

Compilation and Analysis of Legal Norms: Part I, |.E, I11.D-F

Paragraph 1: Asexplained in the 1998 Report of the Representative
of the Secretary-General on Internally Displaced Persons,* the purpose
of expressly stating aright not to be arbitrarily displaced wasto“ defin[ €]
explicitly what is now only implicit in international law.” As the study
found, “an express prohibition of arbitrary displacement is contained in
humanitarian law and inthelaw rel ating to indigenous peoples. In human
rights law, by contrast, this prohibition is only implicit in certain pro-
visions, in particular those pertaining to freedom of movement and choice
of residence, freedom from arbitrary interference with one's home, and
the right to housing. These rights, however, fail to provide adequate and
comprehensive coverage of all instances of arbitrary displacement since
they do not spell out the circumstances under which displacement is
permissible and, furthermore, are subject to restrictions and derogation.
They do, nonetheless, jointly point to ageneral rule according to which
forced displacement may be undertaken only exceptionally and, even
then, may not be effected in a discriminatory manner nor arbitrarily
imposed” (E/CN.4/1998/53, para. A.2). Theguaranteesmentionedinthis
statement include Article 12 UDHR, Articles 12(1) and 17 CCPR,
Articles 11 and 22(1) ACHR, Article 8 ECHR and Article 2(1) of
Protocol No. 4tothe ECHR, Article 12(1) AfCHPR, Articles49 and 147
Geneva Convention IV, Articles 51(7), 78(1) and 85(4) of Protocal I,
Articles4(3)(e) and 17 of Protocol 11, and Article 16 of ILO Convention
No. 169 concerning Indigenous and Tribal Peoples in Independent
Countries. Taken together, these rights and guarantees constitute asound
legal basis for restating, in general terms, a general prohibition against
arbitrary displacement.

The limitation of the prohibition to those displacements that are
arbitrary reflects the fact that most human rights and humanitarian law
provisions provide for restrictions on the relevant rights or declare
displacement to be permissible in certain situations. Thus, Article 12(3)
CCPR statesthat the right to liberty of movement and freedom to choose
one's residence “shall not be subject to any restrictions except those
which are provided by law, are necessary to protect national security,
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public order (ordre public), public health or morals or the rights and
freedomsof others, and are consistent with the other rightsrecognized in
the present Covenant.” The guaranteesregarding freedom from arbitrary
interference with one's home contain similar limitation clauses. Sim-
ilarly, norms of humanitarian law that address the prohibition of forced
movement of personsallow for certain exceptions. Article 17 Protocol Il
permits forced movement of civilians if “the security of the civilians
involved or imperative military reasons so demand.” Article 4(3)(e)
Protocol Il allows evacuations of children during noninternational con-
flictsto safe areaswith the consent of aparent or guardian, provided such
removal takes place within the country and only temporarily. With
respect to occupied territories, Article 49 Geneva Convention IV states
that forced movements of persons are allowed, on an exceptional basis,
if the security of the population or imperative military reasons so
demand. Moreover, civilians may not be evacuated across the borders
into the territory of the occupying power or any other country. Finally,
thisarticle stipul atesthat evacuated persons “shall betransferred back to
their homes as soon as hostilities in the area in question have ceased.”
For situations of international armed conflicts, Article 51(7) Protocol |
contains an example of a clear violation of humanitarian law by out-
lawing acts of directing “the movement of the civilian population or
individual civiliansin order to attempt to shield military objectivesfrom
attacks or to shield military operations.” With respect to the evacuation
of children, Article 78(1) Protocol | stipulatesthat no party shall arrange
for evacuation of children to aforeign country “except for atemporary
evacuation where compelling reasons of health or medical treatment of
children or, except in occupied territory, their safety, sorequire.” Finally,
Article 16 of ILO Convention No. 169 concerning Indigenousand Tribal
Peoples expressly provides that “the peoples concerned shall not be
removed fromthe landswhich they occupy.” It clearly emergesfromthis
survey that forced displacement of persons may be allowed in certain
circumstances but that these exceptionsfrom protecti on agai nst displace-
ment are restricted to cases of an ultima ratio which shall be resorted to
only if there are no other alternatives. In thisregard, the term “arbitrary”
impliesthat theactsin question contain“ elementsof injustice, unpredict-
ability and unreasonableness’ (Nowak, CCPR Commentary, Article 17,
para. 12). With respect to the CCPR, Nowak states in his Commentary
that “the expression ‘arbitrary’ suggests a violation by State organs. In
evaluating whether interference . . . by a State enforcement organ
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represents aviolation . . . , it must especially be reviewed whether, in
addition to conformity with national law, the specific act of enforcement
had a purpose that seems legitimate on the basis of the Covenant in its
entirety, whether it was predictable in the sense of rule of law and, in
particular, whether it was reasonable (proportional) in relation to the
purpose to be achieved” (id.).

Paragraph2: Paragraph 2 givesanillustrativeand nonexhaustivelist
of situations in which displacement would be arbitrary.

Subparagraph (a): Displacement isarbitrary if itisbased on policies
of apartheid, “ethnic cleansing” or similar practices, and is aimed at or
resultsin the altering of the ethnic, religious or racial composition of the
popul ation. Whereasan explicit prohibition of “ethnic cleansing” hasnot
yet been adopted, Article 7(1) of the Rome Statute of the International
Criminal Court includes the “crime of apartheid” among the crimes
against humanity and explains in paragraph 2 that “‘the crime of
apartheid’” means inhumane acts of a character similar to those referred
toin paragraph 1, committed in the context of aninstitutionalized regime
of systematic oppression and domination by one racial group over any
other racial group or groups and committed with the intention of
maintaining that regime.” Furthermore, Article 18 of theILC Draft Code
of Crimes against the Peace and Security of Mankind provides that “[a]
crimeagainst humanity meansany of thefollowing acts, when committed
in a systematic manner or on alarge scale and instigated or directed by
a Government or by any organization or group: . . . (f) institutionalized
discrimination on racial, ethnic or religious grounds involving the
violation of fundamental human rights and freedoms and resulting in
seriously disadvantaging a part of the population.” In its Commentary,
the ILC explains: “The prohibited act covered by the present subpara-
graph consists of three elements: adiscriminatory act committed against
individuals because of their membership in aracial, ethnic or religious
group, which requires adegree of active participation; the denia of their
human rights and fundamental freedoms, which requires sufficiently
serious discrimination; and a consequential serious disadvantage to
members of the group comprising a segment of the population. It isin
fact the crime of apartheid under a more general denomination” (ILC
Report 1996, Chapter 11, Article 18, para. 12). “Ethnic cleansing” fulfills
all these criteria. This practice may also amount to genocide. According
to Article 1l of the Genocide Convention, genocide means, inter alia,
inflicting deliberately on a group conditions of life calculated to bring
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about its physical destruction in whole or in part with the intent to
destroy, inwholeor in part, anational, ethnical, racial or religiousgroup.
Similar definitionsarelaid down in Article 6 of the Rome Statute for the
International Criminal Court, Article 4 of the Statute for the ICTY and
Article 17 of the ILC Draft Code of Crimes against the Peace and
Security of Mankind. Thus, forced population transfers for the purpose
of “ethnic cleansing” can never bejustified under international law and,
therefore, always have to be considered arbitrary.

Subparagraph (b): By stating that displacement of civilianswould be
arbitrary in situations of armed conflict, unless the security of the
civilians involved or imperative military reasons so demand, subpara-
graph (b) reflectsthe already cited articles of GenevaConvention 1V and
the Protocols. With regard to these two exceptional circumstances in
which forced displacement might be permissible, the|CRC Commentary
to Article 17 Protocol 11 explainsthat “[i]t is self-evident that adisplace-
ment designed to prevent the population from being exposed to grave
danger cannot be expressly prohibited. . . . Military necessity asaground
for derogation from a rule always requires the most meticul ous assess-
ment of the circumstances. . . . The situation should be scrutinized most
carefully as the adjective ‘imperative’ reduces to a minimum cases in
which displacement may be ordered. Clearly, imperative military reasons
cannot be justified by political motives. For example, it would be
prohibited to move a population in order to exercise more effective
control over adissident ethnic group” (p. 1472/3).

Subparagraph (c): Large-scale development projects such as the
construction or establishment of dams, ports, mines, large industrial
plants, railways, highways, airports and irrigation canals can contribute
significantly to the realization of human rights. Such projects might,
however, lead to involuntary displacement and resettlement. Subpara-
graph (c) doesnot prohihbit such displacement, which is often an accepted
part of a country’s development. Rather, it ensures that development
cannot be used as an argument to disguise discrimination or any other
human rights violation by stressing that devel opment-related displace-
ment ispermissibleonly when compelling and overriding publicinterests
justify this measure, that is, when the requirements of necessity and
proportionality aremet. Asthiscorrespondsto thelimitationsontheright
to freedom of movement and of residence set forth by the human rights
provisions, subparagraph (c) fully reflectsinternational humanrightslaw.
Furthermore, international organizationssuch asthe World Bank and the
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Organization for Economic Co-operation and Devel opment (OECD) have
addressed the issue of involuntary displacement caused by devel opment
projects and issued corresponding operational directives or guidelines.
Thus, the World Bank Operational Directive 4.30 emphasizes that
“[i]nvoluntary resettlement should be avoided or minimized where
feasible, exploring all viable aternative project designs. For example,
realignment of roads or reductions in dam height may significantly
reduce resettlement needs.” Similarly, the OECD’s Guidelines for Aid
Agencieson Involuntary Displacement and Resettlement in Devel opment
Projects explainsthat “[i]nvoluntary population displacement should be
avoided or minimized whenever feasible by exploring all viable a-
ternative project designs. In every case, the alternative to refrain from
carrying out the project (the‘ non-action’ alternative) should seriously be
considered, and people’s needs and environmental protection must be
given due weight in the decision-making process.”

Subparagraph (d): Forced displacement in situations of disaster is
arbitrary if itisundertaken for reasons other than the safety and health of
the affected persons. This is consistent with human rights provisions
guaranteeing freedom of movement and of residence, which allow
[imitations on rights only where necessary and where objective reasons
exist. Reasons other than those mentioned in subparagraph (d) are hardly
imaginable in situations of natural or human-made disasters.

Subparagraph (e): Finally, forced displacement is arbitrary if it is
used asacollective punishment. The prohibition of collective punishment
is firmly rooted in humanitarian law. Thus, Article 33(1) Geneva
Convention IV, Article 75(2)(d) Protocol | and Article 4(2)(b) Protocol
Il expressly state the prohibition of collective punishments. Concerning
Article 33(1) Geneva Convention IV, the ICRC Commentary explains
that the prohibition refersto “penalties of any kind inflicted on persons
or entiregroupsof persons, in defiance of the most el ementary principles
of humanity, for acts that these persons have not committed. . . .
Responsibility is personal and it will no longer be possible to inflict
penalties on persons who have themselves not committed the acts
complained of” (p. 225). In the Commentary to Article 4(2)(b) Protocol
I, it is emphasized that “[t]he concept of collective punishment . . .
should be understood in itswidest sense, and concerns not only penalties
imposed in the normal judicial process, but aso any other kind of
sanction (such as confiscation of property)” (p. 1374). In human rights
law, aprohibition of collective punishment is not explicitly mentioned.
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Nevertheless, such punishment could violate multiple human rights,
including the presumption of innocence, the right to security and
prohibitions of arbitrary detention and cruel or inhuman punishment.

Paragraph 3: If displacement occurs, it should last no longer than
required by the circumstances. This requirement is an expression of the
general principle of proportionality, and isto be respected whenever the
rights of human beingsarelimited. It isexpressly provided for in Article
16(3) of the ILO Convention No. 169 concerning Indigenous and Tribal
Peoples in Independent Countries, which states that “[w]henever pos-
sible, these peoplesshall havetheright toreturntotheir traditional lands,
assoon asthegroundsfor rel ocation ceaseto exist.” Furthermore, Article
49(2) Geneva Convention 1V stipulates that “[p]ersons . . . evacuated
shall be transferred back to their homes as soon as hostilitiesin the area
in question have ceased.” Since, according to humanitarian law, forced
movements of civiliansin cases of armed conflict are permissibleonly if
the security of civilians or imperative military reasons so demand, return
hasto be allowed as soon asthese reasons have ceased to exist. Similarly,
human rights norms guaranteeing the right to freedom of movement and
of residence allow for restrictions only if the measure meets the criteria
of necessity and proportionality. Prolonged displacement in situations
where the circumstances no longer require restrictions on freedom of
movement and residence would clearly be in contradiction of these
criteria. Furthermore, it would inhibit the finding of “lasting solutionsto
questionsrelated tointernally displaced personsincludingtheir voluntary
and safe return and rehabilitation” called for by the 1993 Vienna World
Conference on Human Rights in its Declaration and Programme of
Action (A/CONF.157/23 , 12 July 1993, part |, para. 23).

Principle?

1. Prior to any decision requiring the displacement of persons, the
authorities concerned shall ensure that all feasible aternatives are
explored in order to avoid displacement atogether. Where no
alternatives exist, all measures shall be taken to minimize displace-
ment and its adverse effects.

2. The authorities undertaking such displacement shall ensure, to the
greatest practicable extent, that proper accommodation is provided
to the displaced persons, that such displacements are effected in
satisfactory conditions of safety, nutrition, health and hygiene, and
that members of the same family are not separated.
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3. If displacement occurs in situations other than during the emer-
gency stages of armed conflicts and disasters, the following guaran-
tees shall be complied with:

(a) A specific decision shall be taken by a state authority em-
powered by law to order such measures;

(b) Adequate measures shall be taken to guarantee to thoseto be
displaced full information on the reasons and procedures for
their displacement and, where applicable, on compensation and
relocation;

(c) Thefree and informed consent of those to be displaced shall
be sought;

(d) The authorities concerned shall endeavour to involve those
affected, particularly women, in the planning and management
of their relocation;

(e) Law enforcement measures, where required, shall be carried
out by competent legal authorities; and

(f) Theright to an effectiveremedy, including the review of such
decisions by appropriate judicial authorities, shall be respected.

Compilation and Analysis of Legal Norms: Part 11, | .E.2—6

Paragraph 1: Principle 7 outlines the standards and modalities that
must be observed when displacement is being undertaken. They are
applicable to al instances of displacement.

Accordingto paragraph 1, the responsible authoritieshaveto explore
al feasible aternatives before taking any decision requiring the forced
displacement of persons. Furthermore, if no alternativesto displacement
exigt, the authorities are expected to minimize the scope and adverse
effects of the resettlement. This provision reflects the requirement of
Article 12(3) CCPR and similar human rights guaranteesthat restrictions
on the rights to freedom of movement and residence must be necessary
and proportional. Thesecriteriarequire* aprecise balancing between the
right to freedom of movement and those interests to be protected by the
interference. Interference is necessary only when its severity and inten-
sity are proportional to a purpose listed in Art. 12(3)” (Nowak, CCPR
Commentary, Article 12, para. 33). Thisprincipleisalsoembodiedinthe
World Bank’ sOperational Directive4.30 andthe OECD’ sGuidelinesfor
Aid Agencieson Involuntary Displacement and Resettlement in Develop-
ment Projects. According to the OECD Guidelines, “involuntary pop-
ulation displacement should be avoided or minimized whenever feasible
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by exploring all viable alternative project designs. . . . Where displace-
ment is unavoidable, resettlement plans should be formulated with due
care given to peoples’ needs and to environmental protection.”

Paragraph 2: The wording of paragraph 2 corresponds to Article
49(3) Geneva Convention V. Similarly, Article 17(1) Protocol 1l
stipulates that “[s]hould such displacements have to be carried out, all
possi ble measures shall betaken in order that the civilian popul ation may
be received under satisfactory conditions of shelter, hygiene, health,
safety and nutrition.” Furthermore, the World Bank’ s Operational Direc-
tive 4.30 and the OECD’s Guidelines provide for a range of similar
measuresfor situationsother than armed conflict. Incircumstancesbel ow
thethreshol d of application of humanitarianlaw, thecontent of paragraph
2 can be derived from human rights guarantees pertaining to social rights
and the protection of families, as in Articles 10 and 11 CESCR and
Article 17 CCPR.

Paragraph 3: For cases of involuntary displacement that are not
related to emergency situations during armed conflicts or disasters,
paragraph 3 provides anumber of procedural safeguards and guarantees
with aview to ensuring the fairness of the process of displacement and
the decision-making procedures related to it. Similar guarantees and
safeguards are stipulated in ILO Convention No. 169 concerning In-
digenous and Tribal Peoplesaswell asin the World Bank’ s Operational
Directive 4.30 and the OECD Guidelines for Aid Agencies on Involun-
tary Displacement and Resettlement in Development Projects.

The principles embodied in subparagraphs (a) and (€), that only
competent authorities empowered by law can order and implement the
transfer of persons, as well as the right to an effective remedy as stated
in subparagraph (f), are derived from general principlesof human rights.
Regarding Article 12(3) CCPR, it has been suggested that restrictionson
freedom of movement and choice of residence must be set down by a
legislative body (Nowak, Commentary, Article 12, para. 25) and that the
right to an effective remedy in such cases can be derived from Article
2(3) CCPR. Regarding subparagraphs (b) and (c), reference can be made
to Article 16 of ILO Convention No. 169 concerning Indigenous and
Tribal Peoples, which provides that relocation should generally take
place only by free and informed consent of the peoples concerned. If
consent cannot be obtained, “ such rel ocation shall take placeonly follow-
ing appropriate procedures established by national laws and regulations,
including public inquiries where appropriate, which provide the oppor-
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tunity for effective representation of the peoples concerned.” Further-
more, in cases in which the return to the peoples’ traditional land is not
possible, they shall be provided with “lands of quality and legal status at
least equal to that of the lands previously occupied by them” or with
compensationin money if they so choose (id., Article 16(2)). Finally, the
relocated persons “shall be fully compensated for any resulting loss or
injury.” The World Bank and OECD guidelines emphasi ze the impor-
tance of planning the resettlement and including in this plan, inter alia,
provisions about the legal framework, community participation and
compensation.

Principle8

Displacement shall not be carried out in a manner that violates the
rightsto life, dignity, liberty and security of those affected.

Compilation and Analysis of Legal Norms:. Part I, | .A

TheGuiding Principlesnot only explicitly outlinesituationsinwhich
displacement would bearbitrary (seePrinciple6) but identify the specific
ways of carrying out displacement that are prohibited by human rights
guarantees. In particular, displacement shall not be carried out in a
manner that violates the nonderogable rights to life and freedom from
cruel, inhuman or degrading treatment.

Principle9

States are under a particular obligation to protect against the
displacement of indigenous peoples, minorities, peasants, pastoralists
and other groups with a special dependency on and attachment to
their lands.

Compilation and Analysis of Legal Norms: Part |1, |11

Article13(1) of ILO Convention No. 169 concerning Indigenousand
Tribal Peoples recognizes that “governments shall respect the special
importance for the cultures and spiritual values of the peoples concerned
of their relationship with the lands or territories, or both as applicable,
which they occupy or otherwise use, and in particular the collective
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aspects of this relationship.” Thus, when relocation of such peoplesis
deemed necessary, Article 16(3) of ILO Convention No. 169 stipulate
that the “ peoples shall have the right to return to their traditional lands,
as soon as the grounds for relocation cease to exist.” If return is not
possible, “these peoplesshall beprovidedin all possible caseswith lands
of quality and legal status at least equal to that of the lands previously
occupied by them, suitable to provide for their present needs and future
development” (Article 16(4) ILO Convention No. 169). The particular
attention which states have to pay to the special dependency and
attachment to the land of indigenous groups, pastoralists, minorities and
othersisreflected aso in the World Bank’s Operational Directive 4.30
andthe OECD Guidelinesfor Aid Agencieson Involuntary Displacement
and Resettlement in Devel opment Projects.



SECTION | I |-PRINCIPLESRELATING TO
PROTECTION DURING DISPLACEMENT

Principle 10

1. Every human being has the inherent right to life, which shall be
protected by law. No one shall be arbitrarily deprived of his or her
life. Internally displaced persons shall be protected in particular
against:

(a) genocide;

(b) murder;

(c) summary or arbitrary executions; and

(d) enforced disappearances, including abduction or unacknowl-
edged detention, threatening or resulting in death.

Threats and incitement to commit any of the foregoing acts shall be
prohibited.

2. Attacks or other acts of violence against internally displaced
persons who do not or no longer participate in hostilities are
prohibitedinall circumstances. Internally displaced persons shall be
protected, in particular, against:

(a) direct or indiscriminate attacks or other acts of violence,
including the creation of areas wherein attacks on civilians are
permitted;

(b) starvation as a method of combat;

(c) their useto shield military objectivesfrom attack or to shield,
favour or impede military operations;

(d) attacks against their camps or settlements; and

(e) the use of anti-personnel land mines.

Compilation and Analysis of Legal Norms. Paragraphs. 66-101;
109-113; 157-164

Paragraph 1: Thewording of the first two sentences of paragraph 1
closely follows Article 6 paragraph 1 CCPR. Theright to lifeisthe most
fundamental human right and, therefore, is made nonderogable by all
human rights treaties. It prohibits, inter alia, summary or arbitrary exe-

24
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cutions. Common Article 3 of the Geneva Conventions prohibits the
parties to an internal armed conflict from committing acts of “violence
to life and person, in particular murder of all kinds.” This guarantee has
been further developed by Articles 27 and 32 Geneva Convention 1V,
Article 75(2) Protocol | and Article 4 Protocol 1. The two protocols
stress that not only carrying out these acts but also threatening to do so
areprohibited. Incitement to commit such actsisexplicitly prohibited by
international law in the case of genocide (Article |11 Genocide Conven-
tion and Article 25(3)(e) Rome Statute of the International Criminal
Court).

In subparagraphs (a) to (d), paragraph 1 sets forth a nonexhaustive
list of actsthat threaten theright to life and to which internally displaced
persons have fallen victim in recent years. Commissioning such acts, as
well asthreatening or inciting to commit them, isprohibited. A definition
of genocide can be found in the Genocide Convention. According to its
Articlell, genocide is“any of the following acts committed with intent
to destroy, in whole or in part, a national, ethnical, racial or religious
group, as such: (&) killing members of the group; (b) causing serious
bodily or mental harmto membersof thegroup; (c) deliberately inflicting
on the group conditions of life calculated to bring about its physical
destruction in whole or in part; (d) imposing measures intended to
prevent births within the group; (e) forcibly transferring children of the
group to another group.” A similar definitionislaid downin Article 6 of
the Rome Statute for the International Criminal Court.

The Rome Statute for the International Criminal Court gives in
Article 7(2)(i) a definition of “enforced disappearance.” It states that
“‘enforced disappearance of persons' means the arrest, detention or ab-
duction of persons by, or with the authorization, support or acquiescence
of, a State or a political organization, followed by arefusal to acknowl-
edge that deprivation of freedom or to give information on the fate or
whereabouts of those persons, with the intention of removing them from
the protection of the law for a prolonged period of time.” A similar
definition is contained in the preamble of the Declaration on the
Protection of All Personsfrom Enforced Disappearancesof 18 December
1992 (UN General Assembly Resolution 47/133).

Paragraph 2: The second paragraph addresses the right to life of
internally displaced persons who find themselvesin situations of armed
conflict. It reflects several provisions of Geneva Convention |V and the
Protocols according to which attacks or acts of violence against persons
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who do not participatein hostilitiesare prohibited. Even though common
Article 3 GenevaConventionsdoes not explicitly prohibit attacksagainst
civiliansin noninternational conflicts, indiscriminate attacks against the
civilian population are prohibited by customary law. Furthermore, ac-
cording to Articles 13 and 14 Protocol |1, civilians shall enjoy general
protection against the dangers arising from mil